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PREFACE 


This is an appeal from an order and judgment of a three- 


judge court of the United States District Court for the Eastern District 


of New York composed of Circuit Judge William H. Mulligan, and 


istrict Judges John F. Dooling, Jr., and Thomas C. Platt, entered | 


April 15, 1975. The decision is reported at 380 F. Supp. 985 (E.D. 


N.Y. 1974). 


ae STATEMENT OF THE ISSUES 
S2 Sl RMN OF LHE ISSUES 


1, Did the district court err in holding that no case or 


recent domiciliary of New York challenge: ‘ie constitutionality of a 


controversy is presented under Article III of the Constitution when a 
| dura. esidence require ment for a divorce action, which she 


alleges is continuously enforced by defendants, but which she has not 


2. Did the district court err in holding that New York's 


first challenged in state court ? 
two-year residence requirement for divorce does not infringe on 
constitutional rights of recent New York domiciliaries to equal 
protection and due process of law and to travel? 

3. Did the district court err in holding that «his action 


should not be certified as a class action under Rule 23 of the Federal 


Rules of Civil Procedure ? 


| 
| 
| 
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STATEMENT OF THE CASE 


Plaintiff Maria Rivera Mendez brought this action as a class 

| action challenging the constitutionality of the two-year durational 
residence requirement in New York Domestic Relations Law 
: ("N. Y.D.R. L.") §230(5). That subsection establishes a general 

two-year residence requirement as a jurisdictional prerequisite for 
| brir ging a matrimonial action in New York State courts. The other 
| sour subsections of N. Y.D.R.L. §230 provide for various shorter 
residence requirements in situations not applicable to the facts of the 
instant case. The two-year durational residence requirement in 


N.Y.D.R.L. § 230 (5) is challenged on the grounds inat it conflicts 


| 

| with the rights of the plaintiff and her class to due process and 

| equal protection of the laws, and to travel, all of which 2re secured 

| by the fourteenth amendment to the United States Constitution. 

i 

| By notice of motion dated April 10, 1974, plaintiff Mendez 
moved the single judge assigned to this case in the Eastern District 

| of New York, Judge Dooling, for summary judgment declaring the 
| challenged residence requirement unconstitutiona! and certification | 
i 

of the case as a clasc action. (Index on Appeal {"Index"'] 2). On June 

i 

| 


24, 1974 Judge Dooling requested that a three-judge court be designa- | 


ted to hear and determine the action. (Index 9), A three-judge court | 


was subsequently convened pursuant to 28 U.S.C. §2284 (Index 12). ‘ 


eee 
Bll pad 
wire ‘ > 
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In a decision and order dated August 8, 1974, the three-judge 
court dismissed the complaint, with Judge Dooling dissenting in 
part. (Index 17). In the same decision andorder, the three-judge 
court refused to certify the action as a class action. Thereafter 
plaintiff Mendez filed a notice of appeal to the Supreme Court of th- 
United States (Index 19) and a jurisdiction statement in the Supreme 
Court. Defendants moved to dismiss on affirm, By judgment entered 

% 


February 18, 1275 the Supreme Court vacated the juugment and 


remanded to the district court so that a new appeal could be taken 


to this Court. (Index 20). 
Suosequently by stipulation approved by the three-judge distric 

court, plaintiff-appellant Louisa Roman intervened as a plaintiff in 

this action. (Index 21). By judgment dated April 15, 1975 the action 


was again dismissed. (Index 24), 


appellant Poman was permitted to proceed on appeal in forma 


pauperis. (Index 25). On April 15, 1975 plaintiff Roman filed a notice | 


| 
| 
| 
| 
By stipulation approved by the three-judge court plaintiff- 
of appeal to this Court. (Index 26). | 


F rther references to "plaintiff" in this brief are intended to 


indicate intervenor-plaintiff-appellant Roman. | 
| 
| 


TOO 
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STATEMENT OF FACTS 


Plaintiff Louisa Roman is a domiciliary of New York State 


and Kings County and has been since July, 1974. She intends to remai 


in cw York State indefinitely. Previously she was a resident of 


| Puerto Rico and California. She was born in New York. (Intervenor's 


Plaintiff married Thomas A. Roman on March 31, 1973, in 


| 

| 

Complaint, attached to Stipulation, Index 21, para. 12). 

| 

| Aguadilla, Puerto Rico. Plaintiff Roman and Thomas A. Roman 

| lived together in Puerto Rico and in California as husband ard 

| wife until June, 1974. (Inteivenor's Complaint, para. 13), Plaintiff 


i} Roman has a cause of action for divorce based on Mr. Roman's 


| cruel and inhuman treatment of plaintiff while they lived together in 


Puerto Rico and California. Plaintiff Roman seeks to bring an action | 


, for divorce on this ground. (Intervenor's Complaint, para. 14), 


Plaintiff Louisa Roman and Thomas A. Roman were not married in 


wife. The facts constituting plaintiff's cause of action did not of “ur 


| | 
| | 
| 
New York and have never lived in New York State as husband and 
| 


in New York State. Thus, plaintiff Roman cannot maintain an action 
for divorce under N. Y.D.R.L. §230(1), (2), (3) and (4). (Intervenor's 
Complaint, para. 15). Thomas A. Roman has not been a resident of 


New York State during the past two years. itervenor's Complaint, 


para. 16). Accordingly, under N. Y.D.R. L. §230(5) plaintiff Roman 


ais 


— 
Ne < 


is barred from maintaining an action for divorce in New York until 


she has completed two year's continuovs residence in Nev" York State. 


Each of the defendants enforces N. Y.D.R.L. §230 (5) in his 


official capactiy as an official of the State of New York. Merudez v. 


Heller, 380 F. Supp. 985, 988 (E.D. N.Y. 1974), Defendant Louis B. | 


Heller is the Presiding Justice of Special Term, Part V, the 


| 
matrimonial part, of the Supreme Court of the State of New York, | 
| 
Kings County. As such he is responsible for the administration | 


and operation of the matrimonial part of that Court. (Intervenor's 


Complaint, para. 7). Defendant Nat Liebowitz is the Chief Clerk of 

| 
Special Term, Part V, the matrimonial part, of the Supreme Court 
of the State of N’ w York, Kings County. As such, he is charged with | 


the responsibility of determining whether or not matrimonial actions 


| 
j 
| 


fulfil sta.utory procedural requirements so that he may allow them to} 
be placed on the court calendar to be adjudicated. (Intervenor's | 
Complaint, para.8). Mr. Liebowitz replaced Louis Pearlman in | 
this position in June, 1975. Defendant Lo s J. Lefkowitz is Biorne¥ 
General of the State of New York. As such, he is responsible for the | 


enforcement of the laws of the State of New York and for the defense 


| 
| 
of their constitutionality. (Intervenor's Complaint, para. 9). | 


o 
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POINT I 


IN HOLDING THAT THERE WAS 
NO CASE OR CONTKOVERSY 


| THE DISTRICT COURT ERRED 
| 

| 

BETWEEN THE PARTIES __ 
} 

| 


| The district court held that plaintiff's action did not present a 
} 


| 


"case or controversy" under Article III of the Constitution on the ground 
that "the essential quality of adverseness is intrinsically absent." 

| Mendez v. Helleg 380 F. Supp. 985, 993 (1974). The court's opinion 

| was based, however, on the particular circymstances of this case: 

|| namely that among the defendants enforcing the challenged statute was 

a state judge who had not previously been asked to rule on the constitu- 
| tionality of the statute. Because the court below derided .u~ case or 
controversy issue on such a narrow basis, it may be useful to begin 


by examining what the court did not hold. 


First, the court did not Lold that the two-year durational residence 


requirement in N. Y.D.R.L. §230(5) challenged in this case was in- 
applicable to plaintiff. There was never any question that it applied to 
all persons in her circumstances. Mendez v. Heller, supra. Second, 
the court did not hold that the named defendants had, in the past, done 
anything other than continuously enforce the challenged statute according| 
| 


to its clear terms. As the district court said in dealing with the class | 


/ action aspect of this case (see generally Point IV, supra), 
| 


rg 


} 
/ 
} 


i 
B80 F. Supp. at 996. 


SSS 
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"this is, if properly a case, a classic 
test case dealing with a matter certain 
of recurrence and with a statute unin- 


terrupted in its operation. 
(Emphasis added. ) 


In fact, defendants initially took the position not 


| 


met 


| 
| 
| 
| 


jonly that they were continuously enforcing the law, but also that they 


were legally bound to do so: 


: 


| 
: 


| 
| 
| 
| 
} 
fi 


"These defendants do not have the 


discretion to extend jurisdiction 


of the Court to [plaintiff's] suit for 


divorce and an unenforceable 


declaration will not free them from 


the duty of enforcing the law." 


Memorandum of Law for >fendants in Opposition to Plaintiff's Motion 


for Summary Judgment (In.:. 5), p. 20. Thus, except for the particular| 


judge, there is no question that plaintiff was sufficiently threatened with | 


1 
circumstance that one of the state officials enforcing the staiute is a | 
| 
| 
| 


enforcement of the statute to have 


"such a personal stake in the outcome 
of the controversy as to assure that 
concrete adverseness which sharpens 


the presentation of issues... " 


| Baker v. Carr v. Carr, 369 U.S. 156, 204 (1962). See, e.g., Roe v. Wade, 410 


U.S. 113 (1973), and Doe v. Bolton, 410 U.S. 179 0973), in which a 


| tutional stanaing to seek relief against the continuing enforcement of 


| 


| abortion laws even though the pregnant woman had not actually sought 


| 
| 


afx 


i 
| 
| 
} 
| 
| pregnant woman and a doctor, respectively, were found to have consti- | 
| 
| 


cr nn cern erence reenact,” sane mn — 


an illegal abortion and the doctor had not been charged with performing | 


one. 

Third, the court did not hold that the case was presented so 
that no defendant would vigorously defend the constitutionality of N.Y. 
D.R.L. §230(5). The court found that the legal responsibility of the 
Attorney General to defend the statute "indeed assures that, if the case | 
can genuinely be maintained, there will be adequate adversary | 
representation of the position that one can suppose the absent husband | 
might wish to take.'' 380 F. Supp. at 990. 

The court did hold that there was no case or controversy 


because Justice Heller ' 


‘is not an adversary of the plaintiff, but a 
judicial officer bound to decide the issue according to the law as he 
finds it.'' 380 F. Supp. at 990. The district court's holding is defectiv 
in three respects: (a) defendant Heller is sued in his administrative, 
not just his judicial capacity; (b) the district court's rationale with | 
respect to the defendant judge does not apply to the defendant Clerk and | 
Attorney General; and (c) the result of the holding i's that plaintiff will 
entirely lack a federal forum to protect her constitutional rights in 
violation of the strong policy of the Civil Rights Act. 

Proper Adversary As 

Administrator Of The 

Matrimonial Part In 


Which Plaintiff Must 


A. Defendant Heller Is A 
Seek a Divorce | 


The holding of the district court is based on the assumption that 
defendant Helleris sued as a judge who would, in the normal course of 
events in the New York court system, decide the issue plaintiffs are now 
| pressing iii federal court. 380 F. Supp. at 990. This assumption is 
mistaken, Plaintiff sues defendant Heller as the "Presiding Justice"* 
of the matrimonial part of the Kings County, Supreme Court who is 
" 


responsible for the administration and operation of the matrimonial 


| part of that Court in accordance with law." Intervenor's Complaint 


(Index 21), para. 7. In this role, defendant Heller is the adr‘nistrative 


| superior of defendant clerk, who directly enforces the residency re- 
quirement in N.Y.D.R.L. §230(5) when he rejects for filing complaints 
| which fail to contain allegations of residence satisfying the statute. 
380 F. Supp. at 988. 

In his administrative capacity defendant Heller is just as much 
| a public administrative official enforcing a state statute as a governor 
| or a welfare commissioner. That plainitff might have sought relief 
from the residence requirement from Justice Heller in his judicial capa- 


city, but did not, is irrelevant to this case since plaintiff was not bound 


*It is possible that the term "Presiding Justice" was one cause ci 
| the district court's misunderstanding. The term refers to the admini- 
strative judge of a court or part rather than the judge who happens to 
be sitting there at any given time. See New York Judiciary Law 


| to exhaust a state judicial remedy. Steffelv. Thompson, 415 U.S. 452, 


| 472-73 (1974); McNeese v. Board of Education, 373 U.S. 668 (1963). 
| N.Y.D.R.L. §230(5) in Kings County Supreme Court, the motion 


} continuously in the matrimonial part, but before whatever judge 

i| 

| happened to be assigned there when the motion came on to be heard. 

i The district court's misinterpretation of the capacity in which 

_ Justice Heller was sued is critical to its holding, which was based on 
| the possibility that Justice Heller, in his judicial capacity, might 

| himself hold the challenged statute unconstitutional. * 380 F. Supp. at 


993. IH is clear that a judge in his administrative capacity is a proper 


procedure enforced by th. administrative personnel of the courts. See, 


} 


| e.g., Conover v. Montemuro, 477 F. 2d 1073, 1082-83 (3d Cir. 1972); 


| 
| % 
“Of course, as administrators Justice Heller or the defendant 
|| clerk could have refused to apply the challenged statute on the grounds 
|| that it is unconstitutional. But such an action would be an administra- 
| tive ruling not a judicial one. The possibility of such a change in the 

! continuous enforcement of the statute would not mean there is no case 

|| or controversy. The defendants in Roe v. Wade, supra, and Doe v. 


H Bolton, supra, for example, could have changed their policy of enforce- 


| ment of the anti-abortion statutes in a similar manner, but in those 

| cases, as in this one, a practice of continuous administrative enforce- 
| ment, without any stated change of policy, creates a cognizable threat 
that the statutes would be enforced against the plaintiffs. 

| 


In fact, if plaintiff had sought a judicial ruling on the constitutionality of 


|| would not necessarily have come before Justice Heller, who does not sit 


' 


—— 


aa enn rd 


a eS 


. baramtett v. Peterson, 307 F. Supp. 131], 1321-22 (M.D. Fla. 1969), 
In this respect, Boddie v. Connecticut, 401 U.S. 371 (1971), 


is virtually identical to this case, There, as here, a court clerk and 


| an administrative judge were sued with respect to the clerk's practice 
| of refusing to file divorce complaints based on a state statute. (In 

| Boddie the statute required the prior payment of a fee). In Boddie, as 
in this case, plaintiff could have sought relief from the challenged 

| statute in state court. Ih Boddie, as noted by the district court the 
plaintiff did seek judicial relief in state court, and since the cuse came 
on before a judge other than the administrative judge the separation 

| between the judicial and the administrative functions was starkly clear. 
Mendez v. Heller, 380 F. Supp at 992; Boddie v. Connecticut, 286 F. 

| Supp. 968, 971-72 (D. Conn. 7368), Although this clarifying element 

: is not present here, the pleadings in this case leave no question 

| that Justice Helier was sued in his administrative capacity and thus 

| is a proper defendant in this case. Complaint of Plaintiff Mendez 

| (Index 1), para. 6; Intervenor's Complaint, para. 7. 

| That defendant Heller is a proper adversary is also supported | 
| by the results of at least three other federal cases challenging durations’ 
residence requirements for divorce in which the merits were reached 

| 

i 


| although state judicial relief from the requirement had not been sought. | 


‘ | Mon Chi Heung Au v. Lum, 360 F. Supp. 219 (1973); Shiffman v. Askew, 


-~12- 


I 
1 
i 
i 


| 1244 (D.S. D. 1973). | 


i 


| 


ee aN rn 


359 F. Supp. 1225 (M.D. Fla. 1973), aff'd sub nom. Makres v. Askew, 


F. 2d (5th Cir. 1974); McCay v. South Dakota, 366 F. Supp, 


B. Even If Justice Heller 
Lacks An Adversary Interest 
The Defendant Clerk and 
Attorney General Do Not 


Defendant Liebowitz is the Clerk of the matrimonial part of the! 
court in which plaintiff must seek a divorce. The district court found 
that as a matter of well established policy and practice 


"the Clerk of the Special Term 
established for such marital actions 
examines the complaint to see 

whether or not the residential 
allegations are present in it. If 

they are lacking, then the Clerk rejects 
the pleading for filing, and in substance | 
advises counsel that the pleading is 
inadequate and will not be entertained. " 


380 F. Supp. at 988. 
In performing these acts the clerk is in no sense performing a judicial 


function. His duty, as the court . defines it, is to apply the challenged 


residence requirement until directed not to do so by a court. Sucha 
direction could come either from the court for which he works or from | 


federal court. He is fully as much an adversary of plaintiff as any other 


public officer who enforces the statutory policy of the state against 


individuais, such as a prosecutor or a police chief [Steffel v. 
Thompson, supra] an attorney general [Doe v. Bolton, supra] ora 
welfare official [King v. Smith, 392 U.S. 309 (1968) ]. Like other 


officials, defendant Liebowitz has no personal interest adverse to 


plaintiff's, but hic duties as a state officer enforcing a state law place 


him in direct conflict with plaintiff. Accordingly, the district court's 


rationale with respect to Justice Heller is irrelevant with respect to 
Mr. Liebowitz. 
Similarly the Attorney General has an interest adverse to 
plaintiff's. His duty to defend the constitutionality of state statutes 
he 
is undisputed, 380 F. Supp. at 990. In addition, has the duty to 
"Prosecute and defend all 
actions and proceedings in which 
the state is interested and 
have charge and control of all 
the legal business of the 
departments and bureaus of the 
arte..." 
New York Executive Law §63(1). Under these circumstances, the 
Attorney General has an adequately substantial interest adverse to 


plaintiff's to justify retaining him as a party. See Doe v. Bolton, 


319 F. Supp. 1048, 1051 (N.D. Ga. 1970), aff'd, 410 U.S,179 (1972), 


and the cases cited therein. 


C, The District Court's Holding 

Deprives Plaintiff Of Any 

Access to Federal Court To 

Protect Her Constitutional 

Rights In Vidation of the Policy 

Of the Civil Rights Act 

The district court recognized that the effect of its ruling 

would be to deprive plaintiff entirely of a federal forum for her claim 
of the unconstitutionality of the two-year residence requirement, | 
380 F. Supp. at 993. See also Boddie v. Connecticut, 286 F. Supp. 968 | 
(D. Conn, 1968), aff'd, 401 U.S. 371 (1971). The only possible 
approach to obtaining federal jurisdiction other than the one in this 
case would have been for plaintiff to have filed a divorce action in 
state court and to have brought a federal action after the dismissal of 
the divorce action ‘based on failure to comply with the residence 
requirement. But this alternate route would face insuperable 
barriers. After plaintiff had begun and lost a state action she would 
have beea barred from federal court by the doctrines of res judicata 
and comity because she would have bypassed the state appellate 
process by going into federal court. See Tang v. Appellate Division, 
487 F. 2d 138 (2d Cir. 1973). 


This issue was potentially presented in Sosna v. Iowa, 419 


U.S. 393 (1975), in which the Supreme Court upheld Iowa's one-year 


divorce residency requirement. In Sosna the plaintiff had gone to 


itt 


— RS 


federal court after dismissal of a state court action. Noting probable 
jurisdiction, the Supreme Court specifically asked the parties to 
brief the issue of ''whether the United States District Court should 
have proceeded to the merits of the constitutional issue pre sented 

in light of Younger v. Harris, 401 U.S. 37 (1971), and related cases," 
415 U.S, at 396. Since both parties in Sosna urged that the merits 

be decided, the Supreme Court did not decide the Younger issue, 419 
U.S. at 396-97,n.3, but a subsequent Supreme Court decision applying 


Younger principles to civil cases leaves little doubt that the Court 


would have found federal jurisdiction was not properly invoked in Sosna. 


Huffman v. Pursue, Ltd., 420 U.S. 592 (1975). 

Denying plaintiff access to federal court violates the strong 
policy of the Civil Rights Act, 42 U.S.C. §1983, to provide a federal 
remedy for violation of constitutional rights. The Supreme Court 
stated this policy in Steffel v. Thompson, supra, a case closely 
analogous to this one but in the criminal area: 


Requiring the federal court totally 

to step aside when no state criminal 
prosecution is pending against the 

federal plaintiff would turn federalism 

on its head. When federal claims are 
premised cn 42 U.S.C, §1983 and 28 
U.S.C. §1343(3) —as they are here — 

we have not required exhaustion of 

state judicial or administrative remedies, 


ne a 
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recognizing the paramount role 
Congress has assigned to the federal 
courts to protect constitutional riyzhts. 
See, e.g., NcNeese v. Board of 
Education, 373 U.S. 668, 83 S. Ct. 

1433, 10 L. Ed. 2d 622 (1963); 

Monroe v. Pape, 365 U.S, 167, 81 

S. Ct. 473, 5 L. Ed. 2d 492 (1961). 

But exhaustion of state remedies is 
precisely what would be required if 

both federal injunctive and declaratory 
relief were unavailable in a case where 
no state prosecution had been commence 1. 


415 U.S. at 472-73. 

The decision of the district court in this case eliminates the 
"paramount role" of the federal courts in protecting constitutional 
rights. Although this consideration is perhaps not decisive under 
Article III, it is an important factor supporting the result plaintiff 
urges. See Sosna v. Iowa, supra at 401n. 9. Since the district 
court itself recognized that in this case there will be adequate 
adversary representation, '' 380 F, Supp. at 990, in defense of the 
challenged statute, there is no reasonable basis in the language or 


policy of Article Ill for denying plaintiff access to federal court. 


| 
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POINT II 


THE DISTRICT COURT #RRED 
IN HOLDING THAT N.Y.D.R.L. 
§230(5) DOES NOT VIOLATE 
PLAINTIFF'S CONSTITUTIONAL | 
RIGHTS TO EQUAL PROTECTION 
OF THE LAW AND TO TRAVEL 


In its recent decision in Sosna v. Iowa, supra, the Supreme 
Court upheld the constitutionality of Iowa's one-year durational 
residence requirement for divorce. The Court found that the 
requirement was justified by the state's substantial interests in 
not becoming a divorce mill, and in protecting its divorce decrees 
against collateral attack. 419 U.S. at 406-07. The central question 
on this appeal is therefore how Sosna affects New York's two-year 
residence requirement, which imposes grea.er burdens on the 
recently arrived persons seeking divorce, and involves a substantially | 
weaker state interest: the alleged need for a two-year instead of a | 
one-year requirement. New York's Domestic Relations Law §230 is 
particularly arbitrary in that it imposes a one-year residence | 
requirement on most persons seeking a divorce, N.Y.D.R.L. 
§230(1)- (3), but a two-year requirement on persons in plaintiff's 


situation. N.Y.D.R.L. §230(5). In his dissent in part below Judge 


Dooling said 


"the prominence of the one year duration 
in the statute appears logically to 
demonstrate that such a provision was 
adequate to accomplish every legislative 
objective that duration of residency (as 
distinguished from the fact of residence) 
might be supposed to seek to assure." 

Mendez v. Heller, supra at 996-97. 

| As Judge Dooling suggests, the state's interest in having a 

durational residence requirement is adequately met by a one-year 


requirement, and New York can assert no constitutional justification | 


| 
| 
| 
| 
| 
| 
for the two-year requirement. | 
The first question is what standard of the equal protection | 

clause should be applied in examining the constitutionality of the | 
challenged requirement. In its previous durational residence | 

| decisions, Shapiro v. Thompson, 394 U.S. 618 (1969), Dunn v. | 
Blumstein, 405 U.S. 330 (1972), and Memorial Hospital v. Maricopa | 
| County, 415 U.S. 250 (1974), the Supreme Court applied the stringent | 
"compelling interest" test of equal protection. In Sosna the Court | 
did not say what test it was applying, but cited Kahn v. Shevin, 416 | 
: | U.S, 351 (1974), a case employing the "new" one-tier approach to | 
equal protection which requires that classifications "1. .st be reason- | 


| able, not arbitrary, and must rest upon some ground of difference | 


having a fair and substantial relation to the objective of the legislation, " 


Reed v. Reed, 404 U.S. 71, 76 (1971), quoting Royster Guano Co. v. | 
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Virginia, 252 U.S. 412, 415 (1920), 


Since Sosna leaves open which standard is appropriate even 


for a one-year requirement, the "compelling interest" standard 
should be applied in this case under the Supreme Court's previous 
durational residence decisions and the decisions of other courts 
examining the constitutionality of two-year requirements in other 
states. Wymelenberg v. Syman, 328 F. Supp. 1353 (E.D. Wis. 
1971); Larsen v. Gallogly, 361 F. Supp. 305 (D.R.I. 1973); Fiorentino| 
v. Fiorentino, 310 N.E, 2nd 112 (Mass. 1974). The two-year residence 
requirement has a clear tendency to deter migration: people who need | 
divorces might well decide not to move if they could not get one for 
two years after arrival in a new state. See Memorial Hospital v. 
Maricopa County, supra at 257. The requirement impinges upon 
other fundamental constitutional rights. Boddie v. Connecticut, 
supra, establishes that the right to access to the courts to obtain a 
divorce is fundamental, because of the special position of marriage 
and family relationships under the Constitution. Thus, the "compelling 
interest'' standard should be applied. | 
But whatever standard is applied, New York's two-year 
residence requirement is unconstitutional because it lacks "a fair and | 


i 
} 


substantial relation to the objective of the legislation " Reed v. Reed, 
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supra at 76. Both / state interests which the Supreme Court found 
to justify the one-year requirement in Sosna, avoidace of becoming 
a divorce mill and protection of divorce decrees against collateral 
attack, could be adequately served by the significantly less burdensome 
requirement of one-year's residence. 
If New York were 'imited to a one-year durational residency 
| for divorce it would stil: receive more than ample protection from 
becoming a divorce mill. There is no rational basis for suggesting 
that unhappy spouses would migrate to New York in order to obtain 
divorces when they would have to wait at least a year to obtain one 
| in New York while they presumably could obtain one almost immediaté- 
ly in the state of their current residence. Furthermore, why would 
unhappy spouses come to New York in particular for a divorce 
even if it had only a one-year rule, when they could go to any of 
the many states which had the same one-year requirement or 
even a shorter one ? 
The logic of plaintiff's argument is confirmed by the experience 
of the overwhelming majority of states which have durational 
residence requirements of one-year or less. In the recent | ‘st 
only five states have had divorce residence requirements longer than 


one-year. Massachusetts, Michigan, Nebraska, New York and 


‘ | Rhode Island. 50-State Compilation Issued by National Legal Aid 


eee ——: 


ee 


Association, 
avd Defender / Divorze, Annulment and Separation in the United 


tates (1973), «ited in Sosna, supra at 405 n. 15. Of ‘nese five 


| 

| 
| | 
| states, the tv 0-year requirements have already been ruled unconsti- 
| 
| tutional in two: Massachusetts [Fiorentino v. Fiorentino, 310 N.L. | 
| eK, © SEES 
| | 


2d 112 (Mass. 1974)] and Rhode Island [Larsen v. Gallogly, 361 F. 


| | 
| Supp. 305 (D.R.1I. 1973)]. See also Wymelenberg v. Syman, 328 
( 


| F. Supp. 1353 (E.D. Wis. 1971), in which a former two-year 
| 


requirement in Wisconsin was also found unconstitutional. In a third | 
state, Michigan, the two-year requir =ment has been reduced by | 
amendment to 180 days. 1974 Michigar legislative Service P.A. | 
345, amending M.C. L.A. §552.9. The only state other than New York 
| Which presently has a two-year requirement is Nebraska. To | 
| plaintiff's knowledge, the Nebraska statute has not been challenged in | 
court. There was no suggestion in Sosna that the one-year rule | 


involved there had not satisfactorily protected Iowa's interests and 


the widespread prevalence of requirements of one year or less 


| suggests that these shorter durations have adequately protected 


| other states from becominy divorce mills. 


i In practice, whether or not New York is an "easy divorce" 
state is more dependent on its substantive regulations than its 


residence requirement. New York grants divorces on six grounds, 


N.Y.D.R.L. §170, but remains one of the more conservative 
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jurisdictions. Of fifty-two jurisdictionsin the United States forty- 
six have more liberal grounds, including forty-four which have no- 


fault divorces. Freed, Grounds for Divorce in American Jurisdic- 


New York's two-year requirement were changed to a one-year ~ule, 


would 
there would be no cause to fear that New York / become a divorce 


mill. As the Massachusetts Supreme Judicial Court stated in 


tions (as of June 1, 1974), VIII Family Law Quarterly 401 (1974), If | 
| 
j 
Fiorentino, supra, at 118, | 
"In the first place it is highly unlikely, | 
in view of our strict limitation on the 
substantive grounds for divorce, that 
this Commonwealth will be a very 
appealing jurisdiction for migratory 
divorce seekers even in the absence 
of a durational residence requirement, | 
Thus, the possibility of a substantial 
incidence of fraudulent invocation of | 
Massachusetts divorce jurisdiction 
depends on the purel; speculative 
possibility that the Legislature will | 
some day liberalize the substantive 
grounds for divorce." 
t 


New York's interest in protecting its divorce decrees from 
collateral attack would also be fully satisfied by a one year statute. 


In Sosna the Supreme Court reasoned that the one year statute 


legitimately protected Iowa decrees: "Since the majority of States 
require residence for at least a year. . . it is reasonable to assume 
that Iowa's one year 'floor' makes its decrees less susceptible to 


successful collateral attack in other States.'' Sosna v. Iowa, supra 


=23. 
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A similar rational basis is entirely lacking for 
New York's two-year rule. Only one other state requires a two-year 
waiting period, and the reasonable assumption would be that a one- 
year requirement would provide adequate protection from collateral 
attack in other states which themselves have that requirement or less 
As noted by Judge Dooling in dissent, 380 F. Supp. at 996- 
97, the peculiarity of New York's combination of none, one and two 
year durational residence requirements itself confirms that a one 
year requirement is "adequate to accomplish every legislative 
objective that duration of residence . . . might be supposed to seek 
to assure." If, for example, a couple had ever lived together in 
New York, no maiter how briefly 


how long ago, a one-year statute 


would apply. N.Y.D.R.L. §230(2). 


| 
| 
| 


i 
} 


| 


| 


i 
| 
| 


If a one-year statute is adequate | 


to protect New York's interests in the situation in this example and 
to protect the interests of the overwhelming majority of states in all 
situations, it is adequate to protect New York's interest in plaintiff's 
circumstances, 

Since New York has no substantial interest in maintaining a 
two-year residence requirement for divorce instead of a one-year 
requirement, the two-year rule in N.Y.D.R.L. §230(5) is uwnconsti- 


tutional under any standard of the equal protection clause. 


eee 
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| 
| 
/ 
| 


| 


a 


Boddie involved total denial of access, while Ms. Sosna faced only a 


POINT III 

THE DISTRICT COURT ERRED IN 

HOLDING THAT N.Y.D.R.L. §230(5) 

DOES NOT VIOLATE PLAINTIFF'S 

CONSTITUTIONAL RIGHT TO DUE 

PROCESS OF LAW 

In Sosna, the Supreme Court upheld Iowa's one-year reruire- | 
ment under the due process as well as the equal protection clause. 


i 
j 
| 
| 
The Court distinguished its decision in Boddie v. Connecticut, supra, | 
| 
where it held that a state could not constitutionally deny access to 


courts to persons who could not afford to pay a fee, on the ground that | 
delay in access. Sosna v. Iowa, supra at 410. The Court did not say 
that any delay was automatically constitutional but stated that 
"the delay which attends the 

enforcement of the one-year dura- 

tional residency requirement is, 

for the reasons previously stated, 

consistent with the provisions of 

the United States Constitution. "' 
419 U.S, at 410. 
Thus whether the New York two-year durational requirement violates 
due process is an open question after Sosna and should be generally 
governed by the same considerations discussed above in an equal 
protection context. 


The issue of delay versus denial, raised by the Supreme Court 


in distinguishing Boddie and the Court's earlier durationual residence 


— ree ne ee nen 
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requirement involves a delay in obtaining benefits which will be pro- 


Supra, for example, the potential welfare recipient would be able to 


get welfare eventually. The temporary denial of assistance could 
have been characterized as a delay rather than a denial. On the other 


hand, delay also involves a permanent denial in some sense. In 


tance lost during the waiting period. Similarly in this case, plaintiff 
and members of her class are losing irrevocably the desired status 
of being single and thus able to remarry for a period of two years of 
their lives. This "inability to dissolve their marriages seriously 
impair[s] their freedom to rursue other [constitutionally] protected 


activities." United States v. Kras, 409 U.S, 434, 444-45 (1973). 
pth ach Mince mh A Md en! 


} 

| the constitutionality of any durational residence requirement involves 
| a weighing of individual and state interests. Since, as discussed in 

| 

| detail above, New York lacks any important interest in maintaining a 


two-year residence requirement as opposed to one-year requirement, 


| a divorce court under Boddie as well as her rights to travel and to 


equal protection of the laws. 
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N.Y.D.R.L. §230(5) violate ; plaintiff's due process right of access to | 


decisions, is inevitably a matter of degree. Any durational residence} 


| 


vided after the residence period his expired. In Shapiro v. Thompson ', 


Shapiro the welfare recipient would never be able to recoup the assis-| 


Because delay and denial are not mutually exclusive, deciding 


| 
} 


° } POINT IV 


THE DISTRICT COURT ERRED 
IN REFUSING TO CERTIFY 
| THIS ACTION AS A CLASS ACTION 
| | PURSUANT TO RULE 23 | 


| j i 


The district court refused to certify this case as a class action 
primarily on the ground that a class action was not necessary. The 


court reasoned that since the 
"important issue involved 
is one that threatens indefinitely 
to evade review since time 
dissolves particular applications 
of the statute inevitably,... [ilt can 
be safely said that the case will 
> not be mooted by the lapse pendente 
| lite of the two years of residence 
, required by Domestic Relations 
Law §230, subd. 5. See Super 
Tire Engineering Co., 1974, 416 
U.S, 115...and cases cited." 


380 F. Supp. at 996. 
The district court's theory was rejected by the Supreme Court | 

in Sosna. The Court specifically found that a divorce residency case | 

was not one "capable of repetition yet evading review, '' 419 U.S, at 

399-400, because it was extremely unlikely that the named plaintiff 

| would ever again be affected cieiahalnct is challenged provision. The 

Court held that Ms. Sosna's case was not moot, even though it was 


moot as to her personally, because state officials would continue to 


enforce the statute against other persons, and because the case had 


ee tne pp a SE 


i 
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been certified as a class action. 419 U.S, at 399. Thus the very 
factor which the district court believed to justify denial of class 
status, the possibility of mootness, in fact requires it. 

Neither is there any other reason to deny class certification 
in this case. The district court said that tne class is "illimitable" 
and the class members have not that ‘concurrence in tin.e and nature 
of interest which could bring them into the focus of this case..." | 
On the contrary, the class to be certified in this case, consisting of all | 
persons who are prevented from bringing divorce actions by the | 

to the 


enforcement of the statute, is virtually identical/class approved by the 


Supreme Court in Sosna. There the Court specifically found that the 


named plaintiff was able to "fairly and adequately protect the interests 
of the class" under Rule 23 (a) since "it is unlikely that segments of 
the class appellant represents would have interests conflicting with 


those she sought to advance" ani'the interests of that class have been | 
competently urged at each level of the proceeding."' 419 U.S. at 403. : 
The same is true in this case. This action presents exactly the kind of | 
situation contempleted by Rule 23 (b) (2) in which government officials 


are enforcing a statute against a large number of persons "'thereby 


making appropriate final injunctive relief or corresponding declaratory 


j 


relief with respect to the class as a whole..." 


See also Sosna v. Iowna, 419 U.S, at 397, n.4. Similar classes have 
been recognized in innumerable cases. See, e.g. King v. Smith, 
supra, Dunn v. Blumstein, su ra; Wymelenberg. Vv. Syman, supra. 
In Sosna, the only question raised about the class is found in 
the Court's mention of the failure of the defendant state court judge to 
contest the propriety of "appellant's effort to represent a statewide 
class against a defendant who apparently sat in a single county or 


judicial district within the State."' 419 U.S. at 398, n.5. Since the 
Iowa judge had not raised this issue, the Court did not pursue it. In 
this case, however, the problem does not exist because plaintiff asked 
certification of defendant classes consisting of the presiding justices 
and clerks of matrimonial parts in the Supreme Courts in the 62 coun- 
ties of New York State. 

Such defendant classes are proper under Rule 23 (a) which 
provides that members of a class may “'be sued as repre sentative 


"! 


parties on behalf of all..." Defendant classes have been found proper 


in a number of cases. United States v. Cantrell, 307 F. Supp. 259 


(E.D. La. 1969); Samuel v. University of Pittsburgh, 56 F,R.D. 435 


(W.D. Pa. 1972); Technograph Printed Circuits, Ltd. v. Methode 
Electronics, Inc., 285 F. Supp. 714 (N.D. Ill. 1968); Gibbs v. 


Titelman, 369 F. Supp. 38 (E.D. Pa. 1973). 
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As in those cases, the basic requirements of Rule 2 (a) are 
met for the defendant classes. The defendant clag->s are so numerous 
that joinder is impracticable. There is a common question of law: 
the consitut i onality of N.Y.D.R.L. §230 (5). The defenses of 
defendants are typical of those of the class. And the representative 
parties, represented by the Attorney General of the State of New York, 
will adequately protect the interests of the class. 

Furthermore, the requirements of Rule 23(b)(2) are met in 
that the plaintiff class has acted on grounds generally applicable to 
the defendant classes, making appropriate final injunctive or 
declaratory relief against the class as a whole. See Samuel v. 
University of Pittsburg, supra. 

The district court erred in refusing the certify this case as 


a class action for both a plaintiff class and defendant classes. 


| 


CONC LUSION 


For all of the foregoing reasons, the order and judgment 
of the district court should be reversed and remanded to the district 
court with instructions to enter summary judgment for rlaintiff and 


*) ce ctify the action as a class action with respect to both plaintiff 


I 
i 


and defendant classes. 


Re say submitted, 
G8: 


Mes Cc. Ce ne 


Marjory D. Fields, 
Of Counsel 
Brooklyn Legal Services 
Corporation B 
152 Court Street 


Brooklyn, New York 11201 


(212) 855-8003 


Attorneys for Intervenor- 


Plaintiff- Appellant 
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INCORPORATING FINDINGS OF 
FACT AND ORDER FOR 


JUDGMENT 


Judge, 
District 


MULLIGAN, Circuit 
and PLATT, 


Before 
and DOOLING 
Judges. 1 


PER CURIAM. 


Plaintiff’s action, seeks to 
question the constitutional validity of 
New York Domestic Relations Law, § 
230, sukd. 5. Defendants are the Justice 
of the Supreme Court of the State of 
New York presiding at Special Term 
Part V, Kings County, the Chief Clerk 
of that Special Term, and the Attorney 
General of the Section 230 pro- 
vides that an action for divorce may be 
maintained only when 


draw in 


cr a 
cate, 


“Bither pasty has been a resident of 
the state for a continuous period of at 
least two years immediately preceding 
erent of the action” 


the comme 


or where tne parties were married in 


them c 
tnem re sid- 


the state and at ieast one of 
ed in the state for a year before the di- 
yorce action, or the parties resided in 
the state as husband and wife at some 
resided in 


tire and at least one party 
the state for a year before suit, or tne 
“cause” for the marital action occurred 
in the state and at least one party had 


the state 


, 


for at least a year 


“The cause occurred in the state and 
both parties are residents thereof at 
the time of the commencement of the 


Bei. ken 
The action is framed under 42 U.S.C. 


52 


§ 1983 (and jurisdiction is based on 28 
U.S.C. § 1s 
deprivation under 
right, privilege or immunity secured to 


. 9 
action to redress 4 


) ag 
, $3.40 


jlor of state law of a 


Constitution. 


tue Federal 
Plaintiff avers, and 


id has been a resident 


plaintiff by 


it is not denied, 


and 


’ 
MENDEZ v. HELLER 987 
Cite a9 28) F.Supp. 985 9T4) 

Amy Juviler, Asst. Atty. Gen (Louis domiciliary of New Tore ‘ sri 
J. Lefkowitz, Atty. Gen., of cour sel), for 1973, and that he intends to remain in 
defendants and pro se. definitely in Ne wk. Earlier she 1 

sided in Puerto Rico for ten years, and 
MEMORANDUM earlier than that, had lived in New York 
E. Bd- 


for ten years 
gar Mendez San Juan, Pu 
on November 21, 1972, and they lived to- 


as husband and 


rto Rico, 


gether in reerto Rico 
wife until March 22, 1973. The mar 
riage is childless Plaintiff says that 


she wistfes to her husband for di- 
vorce pursuant to Domestic Relations 
170, subd. 1 on the basis of her 


sue 


Law §$ 
husband’s cruel and inhuman treatment 


of her while they were living together in 
Puerto Rico. She and her husband were 


have 
never lived together as h and 
wife in New York, the cruelty and inhu- 
manivy which she asserts as a basis for 
her divorce action did not occur in New 
York and her husband is now 
tinues to be a resident of Pues 


in New York, they 
usband 


not married 


und con- 


Rico. 
In conseauerce, if plainticf wishes to 
for divorce in York, as she 
does, she is barred from doing so by the 
Domestic Relations Law 


iP es 
CW 


sue 


provisions of 


Sec. 2 ubd. 5 until she has resided in 
New for two full years i 
suit. f si 

22, 1973 has been 2 ful 

ployee of Crayscc Company in Brooklyn, 


worked for that compa..) 
date of her first 


registered 


has 


continuously since t 


that she 


s pte 
emplo; ment and thal she ts 


voter in the State of New York. 


is without 


She avers further that s 
substantial funds, and can ni 
ther to Puerto Rice to 
menece aul 
ly to defend herself in a Court in 
1 by her husband 


it afford et- 
to rep tir 
zquate- 
Puerto 


action for divorce or ac 


Rico, if she is there sued 
for divorce 
The tirst question is whether the ac- 


contro- 


3 a genuine case or 


versy in which the issue put Lor ward by 

the plaint -an be resolved. The plain- 
and has not been juined as 

d t: it may be that he could 

ate sfully be joined as a defendant in 

tk puts | see Rule 4(e). The named 

di lants are joined on the basis that 
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they ive directly and responsibly 
charged with the duty of enforcing the 
statute, if it valid, as they are re 


quired to presume 
The second que uming that 
case is presented which requires decision 


of the the v ralidi ity of the stat- 
te: plaintiff challenges it as denying 


stioN, ass 
issue, is 
u 
to her as a recent resident the due 


people 


proc- 
ess extended to who, irrelevantly 
ided 
urs, as interfering with 
travel in viola- 
and of the 
violating the 
of the 14th 


rationally 


that 


to the questions involved, have re 


here over two yee 


her right to migrate or 
tion of 


Comr 


the 14th 
( lause, 


protection clause 


Amendment 


and as 


erce 


creating an 

with the 
laintiff is discriminated against. 
I 


delimited class result 


that the practice in marital acti in- 
g actions for divorce, is well set 

New ‘ork Court While the 

tantive grounds on which a divorce 

be obt ail ned are « tablis hed now in 
ction 170 of the Domestic Relations 
Law and are today separated from the 


provision of tre law limiting the circum- 
in which the ac 


a dive 


ances 


S tion tor yrce 
“may be maintained,” for historic rea- 
sons in large part, the “jurisdictional” 


actions has been tradi- 

to ju 

the actions are contested or un 
cor 


sted. The complaint 
divorce must distinctly 


f divorce 
subject 


aspec to 


tiona 


rutiny 


in an action 


for 


allege juris- 


dictional matter, specifically the residen- 
tial and other requirements of Section 
230. Marital cases are subject to sepa- 
rate handling in the Courts and the 
Clerk of the Special Term established 
r such marita! actions examines the 
complaint to see whether or not the re 
dential allegations are present in it. Jt 
they lacking, then the Clerk rejects 
the ing for thing, tance 


and in subs 
| 


advises counsel that the pleading _is_in- 
adequate and will not be entertained. If 
the plaintiff has a particular point— 
such as the present constitutional point 

\ } ch ii hi > her J idg IT ent exe eS 


Pp te SPE Ht te 3 


ene oem eens 


FEDERAL SUPPLEM 


pentastiiena tee ee : 


INT $ 


. 
the making of the allegedly indispensa 3 H 
ble allegation, the complaint can, upe: i { 
the plaintiff's insistence, be submitted 3 
to the Judge. The Judge then examin } % 


the pleading to devermine whether or 


not it does satisfy the requirements oj 

both Section 170 and Section 229 In 4 
gy matter adequate to + 
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card wh ‘ust pe asked, is the ques 
tion concerning residence. In this set 
ting, it is plaintiff’s contention that t , 
residence issue is directly and i ! ; 
presented and don, and invariabi i 
will end ‘» requiring satisfaction of th: 2 
residentiai term of che statute. ‘ 
Plaintiff contends further that if + i 
challenge to the corstitutional valid 2 
of the statute were presented to 3: ; 
Justice Heller or any other judge pre ; 
ing in the Marital Part, the Attorn ? 
General of the State would immediate! ‘ 
be notified, as required by Civil Practie ; 
Law ul Rules § 1012(b), and, theres; 
on, the Attorney General, the statu’ 
provides, - 
“Shall be permitted to intervene } 
support of its constitutionalits ; 
Executive Law, § 71 provides tha: ; 


where the Court in such a case has mac 


an order authorizing the appearance 


the Attorney Generai “it st all be 1 < 
duty of the attorney-general to epi 
in such action or proceeding in supp’ 


of the constitutionality of such statut 
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charged with responsibility to give of- 
le 


fect statute in any leral proceed 
ing within its language and with the 
juty to defend the statute and 


ty. Plaintiff argues that the absence of 


its validi- 


the husband as the party who would be 


bound by the adjudication is not deci 


sive, because his interest, if he has: te 


yenizable interest in the pre 

issue, will not be adjudicated, but onl 
her right—as against the state—as a 
person not two years resident in the 
state to have access to iis ec ‘ts ia an 
action for divorce. Cf. New England 


Mut. Life Ins. Co. v. Brandenburg, S.D 


N.Y.1948, 8 F.R.D. 151, 154-155 And 
tiff points out that although 


of them was the point specifically 


sed, the reported Federal ca 


directly with durational re 
dence requirements fer marital act! 


were al! suits against the Judges of t! 
Courts or against the Attorne 


‘s or other officers 


the Stat and that the spouse of the 


plaintiff was not in any of these cases 


joined a defendant. See Wvymele.:- 
berg v. Syman, D.Wis.1971, 23 P .Lupp 
1353 (suit against judge; at’ rney gen 


eral and governor notified of pendency 


Oi suit); Shiffm v. Askew, M.D.Fla., 
1973, 259 F.Supp. 1225 (suit aainst 
governor and attorney general) on 
Chi Heung Au v. Lum, D.Haw.1573 

F . 219 (judge and director of fam- 


rt, responsible for routine proce 


dural administra ion); Sosna vy. Iowa, 
N.D.lowa, 1973, 360 F.Supp, 1182 (suit 
State and the judge of the 


district court); Larsen v. Ga lorly, O.R 


%, S361 F.Supp. 505 (parties un- 
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fre rhe 2 We ] , : declar tc 
ry ju pecting invalidity of the 
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780, 23 L.Ed.2d 112, may be taken for 


present purposes to put beyond dis 
the principle that a person having a 


good fuith claim or defense vindicable 
only through judicial determination may 
not be denied access .o an appropriate 

lici tribunal unle ine bar to judi- 
ial relief can be constitutionally justi- 
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refused by a ial officer, mandamus 
against the judi otticer authorized 
and freq t t 2 mistaken as- 
iption | thority may be 
prohibited t ted to t! judi- 
cial officer. The re familiar princi- 
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sormallyv i le | rticul t H ! 
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° re nece rily dra in « ¢ by lit for that i hi 
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which the interest of each party re legislature through which they enacted 
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° City as 380 F.Supp. O85 (1904) 
( e- in advance of the necessity of deviding laration of the validity of the act of 
dt hk it; the other, never to formulate a Congress is not presented in a ‘¢use’ 
‘ : ; rule of constitutional law broader than or ‘controversy,’ to which, under the 
: aad . . ° ° . 7 i 
hilit is required by the precise facts to Constitution of the United States, the 
‘ i> which it is to be applied.” judicial power alone extends. It is 
) re ‘ ‘ ra . , Tniter Sts “ : ‘ » ¢ lo. 
hes ted Muskrat v. United States, 1911, 219 U.S. true the United States is made a d 
of the At- $46, 31 S.Ct. 250, 55 L.Ed. 246 is il- ndant.to this action, but if has no 
res that, if ; justrative. There, the Congress had iterest adverse to the claimants. 


Me maintained passed a law professing to confer on the Tie object is not to assert a property 


ary repre . United States Court of Claims and on right as against the government, or to 
at one can ; the Supreme Court of the: United States demand compensation for alleged 
ight wish ; power to determine the constitutional wrongs because of action upon its 
hat the At , validity of laws passed in 1904 and 1906 part. The whole purpose of the law i 
at he not empowering the Secretary of the Interi- te determine the constitutional validi- 
at risk e or to grant rights of way for pipe lines ty of this class of legislation, in a suit 
necessarily over Indian lands and extending for 25 not avising between parties concern- 
gation be- . vears the time in which certain Indians ing a property right necessarily in- 
position of of specified tribes were forbidden to al- volved in the decision in question, but 
red pass . jenate tribal lands. Plaintiffs in the ac- in a proceeding against the govern- 
Rte. tion were Indians whose interests in ment in its sovereign capacity, and 
their Indian land allotme:..s might con- concerning which the only judgment 
Seige ae ceivably be affected by the restriction of pe ctigr te aeiale Woe outa raat 
aay rights or by grants of interests under acter of the legislation in question. 
Be Kener the challenged statutes. The Supreme Such judgment will not conclude pri- 
cai the statute could not vate pa es, when actual litigation 
tatu on of litivation to dete: brings to » court the question of the 
imiioehes vy of the statutes except const) 1 ‘ity of sucl tion 
, we no an actual case or con arsy. Refer In a legal ise the jue Id 
sae ring to the constitutional c sation of the not be executed, and amounts in fact 
: = Foy federal judicial power, the Ceurt said to no more than an expression of opin- 
cae (219 U.S. at 361, 31 S.Ct. at 255) ion upon the validity of the acts in 
¥ . “That judicial power . . . is the stata a 
‘ 1 2 ; right to determine tual controver- While a case or controversy to be Jus! 
he : sies arising between adverse litigants, ‘ ible n not be one in which ir al 
: : ; duly instituted in courts of proper ju- te spe relief is demanded and ap 
, ; risdiction. The right to declare a law PPO! riate, Aetna Life Ins. Co. v. H 
ean unconstitutional arises because an act Worth, 300 U.S. 227, 240 241, 67 S.Ct. 
z a bis of Congress relied upon by one or the i, +64, 81 L.Ed. 61%, 1 es clear that 
aie -other of such parties in determining 4 J" ticiable controversy must be one 
their rights is in conflict with ‘“e that is not hypothetical or abstract, or 
8. Co. \ ‘°-e. fundamental Jaw. The exercise of academic or moot: 
pe o i this, the most important and delicate “The controversy must nite and 
preet ; duty of this court, is not given to it as concrete, touching the -elations . 
to } : a body with revisory power over the of parties having adverse le; al inter- 
eres «. action of Congress, but because the ests. . . Jt must be 2 real and 
Kcept op rights of the litigants in justiciable ibstantial controversy admitting ol 
Ht right controversies require the court to snecifie relief through a decree of a 
, choose between the fundamental W lusive character, 4s G nguished 
and the law purporting to be enacted from an opinion advisin, what the 
ct . ’ in constitutional authority, but in law would be upon a hypothetical state 
hit} fact bevond the power deley ted to the of facts. s. » . Where there is 
yp aMtses legislative branch of the government. ich a concrete case admitting of an 
ial This attempt to obtain a judicial dec immediate and definitive d¢etermina- 
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tion of the legal of the partie refused to exercise a jurisdiction o) 
In an ad ry ing upon the discretion which it is his duty to « 
fict leged, tl icial function cise or Who has insisted upon exere; 
may be appropriate! CX] ed al a jurisdiction that is not hi - the } 
thou the djud tion of the rivht cial officer has made hin if an adv 
of the litivants may not require the ary by the course that he has Purses 
tward of proce or the payment of $1 denying a clear-cut. right Aln 
damages.”’ universally in such cases the extrac 
Cases arise in which public officers, "4"Y Writ supplements the procedurs 

who would Hy not. be adver law and but furnishes a mode of inter 


normainy ary 


parties to private | , Go become 
adverse because their official acts dam 
agingly transgress the rights of a liti 
gant. Boddie is tyr I: the Clerk's 1 

f 1 to file the pla tiffs’ papers olely 
because they had not paid the filing fee, 
ind the action of the judces charged 


imilarly declining to 


trons to file the papers, were comple 


rn sterial acts that a ich and of 
themselves denied the very rieht which 
the Federa! case properly vindicated in 
the action under 42 U.S.C. § 1983. The 
t was between the litigants and 
the Clerk « Clerk nd the admini 
} ( til 
‘ { ! t ) 
tre 
>t) i t} i ‘ihe rl 
tic of t te o ! 2 I 
ed denin! i 29 
o~ f il to fi! f “dire 
~ ( } rl nr + } P ‘ cr ¢ ¢ 
{1 11 4 } pit 
4 y i 107 y | 123, List 9], 28 
sf { j Sere © Se, ? ‘ 
im} ly ery IG Id ym ¢ t 
cor tutio ! vable only b 
ippeal J Boddte the 
District Ce 5 snp 97) 
pointed — th out t the derend 
ants were th sued for thi 
structi { taken in their ad 
ministra cities, action quit 


different fr 


ereised i! iInrepotr 


ial function ex 


state « » le 


idad = tS Bee em x4 Ch nv 
cided b judge who had, after 


full cor rm Or ie merits, ¢ i 
an appli m lo proceed in forma priu- 
peris in a divorce action. Similarly, 
where the extraordinary relief of ii- 
} damus or prohibition is gr da 
agi t judicial officer who has either 


mediate appeal from a damagingly mi. 
taken determination that cannot be 
quately remedied by appeal at the e 


whole ¢ 


aS Law Students, ete., Council v. 
mond, 1971, 401 
27 L.Ed.2d 7 


of the law-student applicants 


ton to practice was, 


late Divis 


dispute over the ri 
the Only the 


committee by its 


Sar. through it 


and contirmatory 


tions could grant or withhold the ri 
to practice, subject to judicial revi 
The immediate act o granting or « 
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He petiti ad the A 
D 1 fur an order admitting } 
the Court denied his application. 1 
Ta ed in the federal court } 


ompl 


missed? his 


Appeals held that Tang had yo! 
chos to initiate judicial review of the 
di t of hi pplication te 
Court and had obtai 2 determi 
h it we : 

poluted out that Tan, uid cheos 
t r suit under 42 U.S.C. § 1983 to r 

ess the allegedly wrongful 2 


dure through the st 


chosen state 


# jurisdiction or a 


tL is his duty to exe, could not revi the lirst acvers2 j court in which it is pr 
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cial determination, t 


144i court is required to 
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sted upon exercising ang : ; 
Division, by an appeal t e feder Gis- oi New York. 


ioe his: the judi- 


Made himself an 


trict conret. Agai 
adver poe a 


fui for the circumstance 


se that h » the distinction between the 1 yi } 

S@ that he has nuyenad ne Gistifier ween ess ‘ 

: 9 uf has Pursued ; : t 1ederal district court including 
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mishes a mode of inter 


rom 4 damagingly mis 
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liy appeal at the end of er deniable that any action that s en appropriate that the 
Sim: tice Helier o nv of his collez ‘ could . ro i nying re f be con- 
His ‘eon plaintiff’s complaint for civoree idered a coordinate and not the sole 
Wad i I 1VOre¢ : ' 
720 < i resented fo him wo iid ces c Ero 1 of decision here. 
a ii Sadat P 
In which the adversary a judicial of the Issue 
eure oe ‘ - 
t upplicants for udmis- presented could not wt I 
Toor Been ‘ New York procedcur ely : iS- ’ ; ae eee 
in an } ‘ : N Py j . 
mitte } sl ¢ \ 
1¢ { Py : ie \ ere ) 
i eh it j 
eady resided 
% 
acory r 1 Finally i wili est } ‘ y ‘ : ’ j 
wort 4} ; 4 t , . i ‘ 
idl i ine richt ; }? jurisdiction fe rrticwuiari i ‘ + 6 4 
to jr ial review { gr don which th’ tial is p} we t aye 
t J Ji'ar wing or +r * tow t} { he T ri ’ 
actice law, as delibe: cate her federal constituti al 1 + : > 
thts } 7 Sedge : ( need to h j 
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; E Suit start Vt the ob e 
ei > ® - i e { 4 + ' 
i sigs der 7 a ; 
licab! i the powerful probability that a federal rae ‘ h 
i 4 é t a. ence here, ; ‘ 
1983 t aistrict court 1 ld i compeied to th hare . 
y z Lnournt } ct’ under 
vi follow Phility r et al. v. R ; oa we 
n V WItps, ; ‘ rere : 
. ; , ee eee *CLION Ciause a aT} 
United : stiel, 2d Cir. 1975, F.2d 509, 512 os ae brid ‘ 
} 51 if raht ¢ f ‘ nate vat > abridgems of right 
sharply 514, if she sought > for divorce in worked by the classificati ; 
: : 4 oy ee ; or} ON e classificatic ves r- 
i this court Piaintil ggests that the ses , lat \ 
: . 3132 > jezislative jective wh 
There ‘ result is the same ir oo ng that rr itive object ic Our 
Wel , 88 rnt “A frory 
(‘om- eral deference to the alternative of state . . 3 of right flowing from 
. | . : . , the cl iivation. She arrues the 
a tem ; court proceedings condemned in Zwickler D argu the 
ad , re ent deters mivration into the 
manent resident at | Vv. Koota, 1967, 289 241, 248, 88 §. é deters mrgration into 24 
Hioned the Anpellat Ct. 2891. 1 AHA Att in Stata} State without reference to the purpuse 
oS J { e » aw } ‘ If steliel vv ‘ 
. ’ } nenalio wines 
imitting } rand } Thompson. 1 1 4j 152. At i by penal et 
‘pplication Chen ‘ 468. 94 S.Ct. 1205 17. 1219-122 : i i tlement her thou 
which } L.tiid.2d 505, and salem Inn, Ine. v ficant intere : 
rt of 3 Trank, 2d Ci Finns : 1974. 501 F.%a bt il ¢ aque process by the statut it 
wi : 18, 22. The consequence is as plaintiff By 28: SGEHS 3H GHBA KD NES LOt 
of the i assert I ' ym tl} oe of a right te liudic on 
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; a ! s, Boddte vy. Connecticut unre 
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‘ i Is- mahes very clear. Cf. United States v. 
; ue that th vorce case Will present to Aras, 469 U.S 34. 444-445, 93 S.Ct 
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) ated by marital actions in ; hich 


only one of tk 
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= Ss : ih ; lar sides in New York and 
j seek the justice that she needs in view self hac had no New Yor! 
: op ekine . ; has no New York 
te i x her poverty and the necessit 


it 
| contact. It is 
Beith emus. Ben “y ty of re- pointed out that if the “cause” of the di- 
ts ; sorting a distant court to obtai vorce acti j } 
ing to t stain action occurred 1e stz 
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AFFIDAVIT OF SERVICE BY MAIL 
NE OT MAL 


STATE OF NEW YORK ) 
|; COUNTY OF KINGS ) 


f Joho C. Ge 


™ Sy - being duly sworn, deposes 
| and says: 

That deponent is not a party to the action, is over 18 
years of age and resides at /57 Berga. Sf 

Brokhy Nn Y 

| That on the ¥f- aay of August » 1975, deponent 

i 

= the within hacee de pear h apace Claw 


on 
each addressee listed below, being the address designated by 
said otter rir, for that purpose, by depositing a true copy 
of same enclosed in a postpaid properly addressed wrapper, in 
an official depository under the exclusive care and custcdy 
of the United States Post Office Department within New York 


State, addressed to: 


Lewis J lLedbew. tr 
Atto~ nev Gerevat 
2Wovld Tyvade Ceurte, 
Mu Vovk, WM 


i Og. 


ae, before me this 
: lay of i, a 
i & 9, 


" ( f SA 
UBLLC. & . GARET ZEIGLER 
Notary Pub! 


ic, State of New York 
he No. 24-4382895 , 
~ Qualified in Kings County 
~OMMIssion 


Expires March 30, 19 


